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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States 

for the District of Columbia 


Law No. 89312 


H. Herfurth, Jr., Incorporated, a corporation, Plaintiff, 

v. 

Bertrand R. Acker, also known as B. R. Acker, Louis R. 
Guerrieri, also known as L. R. Guerrieri, and Jacob 
Cohen, Individually, and as co-partners doing busi¬ 
ness under the firm name and style of “B. R. Acker”, 
and also under the firm name and style of “Acker & 
Guerrieri ’ ’, Defendants. 


United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Declaration 

Filed September 1-1937 

In the District Court of the United States 
for the District of Columbia, 

Holding a Court of Law. 

Law No. 89312 

H. Herfurth, Jr., Incorporated, a corporation, Half and 
0 Streets, Southeast, Washington, D. C., Plaintiff , 

v. 

Bertrand R. Acker, also known as B. R. Acker, 1517 Van 
Buren Street, Northwest, Washington, D. C., Louis R. 
Guerrieri, also known as L. R. Guerrieri, 1724 S 
Street, Southeast, Washington, D. C. and Jacob Cohen, 
4120 Fourteenth Street, Northwest, Washington, D. C., 
Individually, and as co-partners doing business under 
the firm name and style of “B. R. Acker”, and also 
under the firm name and style of “Acker & Guerrieri”, 
Defendants. 

* * m 

Third Covnt: 

The plaintiff, H. Herfurth, Jr., Incorporated, a corpora¬ 
tion doing business in the District of Columbia, sues the 
defendants, Bertrand R. Acker, also known as B. R. Acker, 
Louis R. Guerrieri, also known as L. R. Guerrieri, and 
Jacob Cohen, copartners, heretofore doing business under 
the firm name and style of “B. R. Acker”, and also doing 
business under the firm name and style of “Acker & Guer- 
rieri”. 

2 For that heretofore, to wdt, on the 5th day of Feb¬ 
ruary, 1934, plaintiff H. Herfurth, Jr., Incorporated, 

a corporation, entered into a written contract w r ith The 
United States of America, which contract writh annexed 
specifications is now to the Court here shown, by the terms 
of which H. Herfurth. Jr., Iiieorporated, agreed to furnish 
all labor and materials, and perform all work required for 
constructing and finishing complete, at Veterans’ Admin¬ 
istration Facility, Veterans’ Administration Home, Vir¬ 
ginia, 1600 lineal feet of reinforced concrete Sea Wall with 
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headed wood piling, wood sheet piling, railing and other 
incidental work, for the consideration of Forty Five Thou¬ 
sand Two Hundred Eighty Two Dollars ($45,282.00) in 
strict accordance with the specifications, schedules, and 
drawings, all of which were made a part thereof and desig¬ 
nated as follows: Specifications for Reinforced Concrete 
Sea Wall for Veterans’ Administration Facility at Vet¬ 
erans’ Administration Home, Virginia, January 9, 1934, 
and the schedules and drawings mentioned therein, Adden¬ 
dum No. 1 dated January 18, 1934, as contemplated by Item 
T and Alternate (b) under Item I of the Contractor’s pro¬ 
posal dated January 30, 1934, and letter of acceptance 
dated February 5, 1934; and for that said contract further 
provided that the work thereunder should be commenced 
within Ten (10) Calendar Days after date of receipt of 
notice to proceed, and should be completed within One Hun¬ 
dred Eighty (180) Calendar Days after date of notice to 
proceed; and for that it was by Article 9 of said contract, 
and the specifications thereto annexed, provided, among 
other things, that in the event of the failure of plaintiff 
IT. Herfurth, Jr., Incorporated, to complete said work with¬ 
in the time limited as aforesaid, that plaintiff would pay to 
The United States of America, by way of liquidated and 
ascertained damages and not as a penalty, at the rate of 
Twenty Five Dollars ($25.00) per calendar day for 
3 each calendar day beyond the date for completion 
designated as aforesaid. And for that plaintiff H. 
Herfurth, Jr., Incorporated, was thereafter duly notified 
to proceed with said work by the contracting officer in 
charge thereof by a notice received by plaintiff on, to wit, 
the 25th day of February, 1934. 

And for that said work thus contracted for being a public 
work within the meaning of the Act of Congress of August 
13, 1894 (28 Stat. 278, c. 280), as amended by the Acts of 
February 24, 1905 (33 Stat. 811, c. 778) and March 3, 1911 
(36 Stat. 1167, c. 231, Sec. 291), commonly known as the 
Heard Law (IT. S. C. A., Tit. 40, Sec. 270), The United 
States of America required plaintiff H. Herfurth, Jr., In¬ 
corporated, to give bond as required by law; and for that 
on, to wit, the 7th day of February, 1934, H. Herfurth, Jr., 
Incorporated, as principal, and one United States Fidelity 
& Guaranty Company, a corporation, as surety, by their 
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certain writing obligatory, signed by them and sealed with 
their seals and delivered, which bond is now to the Court 
here shown, acknowledged themselves to be held and firmly 
bound unto the United States of America in the penal sum 
of Twenty Three Thousand Dollars ($23,000.00) lawful 
money of The United States, for the payment of which sum 
well and truly to be made, plaintiff H. Herfurth, Jr., In¬ 
corporated, and said United States Fidelity & Guaranty 
Company did bind themselves, their heirs, executors, ad¬ 
ministrators, and successors, jointly and severally, firmly 
by said presents. And for that a condition was annexed 
to the said writing obligatory as follows, to wit: 

“The condition of this Obligation is such, that whereas 
the principal entered into a certain contract, hereto at¬ 
tached, with the Government, dated February 5, 1934, for 
constructing and finishing complete, at Veterans’ Admin¬ 
istration Facility, Veterans’ Administration Home, Vir¬ 
ginia, 1600 lineal feet of reinforced concrete sea w r all 
4 with headed w’ood piling, w’ood sheet piling, railing, 
and other incidental work; 

“Now Therefore, If the principal shall w T ell and truly 
perform and fulfill all the undertakings, covenants, terms, 
conditions, and agreements of said contract during the 
original term of said contract and anv extensions thereof 
that may be granted by the Government, with or without 
notice to the surety, and during the life of any guaranty 
required under the contract, and shall also w T ell and truly 
perform and fulfill all the undertakings, covenants, terms, 
conditions and agreements of any and all duly authorized 
modifications of said contract that may hereafter be made, 
notice of which modifications to the surety being hereby 
waived, and if said contract is for the construction or re¬ 
pair of a public building or a public w’ork within the mean¬ 
ing of the act of August 13, 1894, as amended by act of 
February 25, 1905, shall promptly make payment to all 
persons supplying the principal with labor and materials 
in the prosecution of the work provided for in said con¬ 
tract, and any such authorized extension or modification 
thereof, then, this obligation to be void; otherwise to re¬ 
main in full force and virtue.” 

And for that thereafter by Change Order “A”, duly 
issued by The United States of America on, to wdt, Sep- 
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tember 8, 1934, said contract price was increased, in accor¬ 
dance with Article 3 of the general provisions of said con¬ 
tract, in the sum of, to wit, Two Thousand Six Hundred 
Seven Dollars Sixty Cents ($2,607.60) in consideration of 
the agreement of plaintiff to drive 4,346 net total addi¬ 
tional lineal feet of headed wood piling @ $.60 per lin, ft., 
in accordance with Article 2(f), page 2CA-1 of the contract 
specifications, for which no change in time for completion 
was allowed; and for that thereafter by Change Order 
“B’\ dulv issued bv The United States of America on, to 
wit, September 13, 1934, said contract price was further 
increased, in accordance with Article 3 of the general pro¬ 
visions of the contract, in the additional sum of, to wit, 
Two Thousand Forty One Dollars ($2,041.00) in considera¬ 
tion of the agreement of plaintiff for cutting off and re¬ 
moving 660 old piles, removing 1600 lin. ft. old sheet piling, 
and pumping water in the removal thereof at specified 
prices in said Change Order “B” set forth, upon which 
said change order an additional time of Forty (40) 
5 days was thereby granted; and for that thereafter 
by Change Order “C”, duly issued by The United 
States of America on, to wit, November 12, 1934, said con¬ 
tract price was still further increased, in accordance with 
Article 3 of the general provisions of said contract, in the 
additional sum of, to wit, Nine Hundred Three Dollars and 
Seventy Five Cents ($903.75) in consideration of the agree¬ 
ment of plaintiff to furnish additional concrete and to per¬ 
form additional excavation, at specified prices in said 
Change Order “C” set forth, upon which said change or¬ 
der an additional time of Ten (10) days was thereby 
granted. 

And for that by reason of the premises, the total contract 
price of the work to be performed under said contract, and 
the said bond, was the aggregate sum of, to wit, Fifty Thou¬ 
sand Eight Hundred Thirty Four Dollars and Thirty Five 
Cents ($50,834.35); and the total time allowed for the con¬ 
struction and completion of said public work was Two 
Hundred Thirty (230) Calendar Days, which expired on, 
to wit, October 13, 1934. 

And for that prior to, on, and during the times as here¬ 
inafter set forth, defendants Bertrand R. Acker, Louis R. 
Guerrieri, and Jacob Cohen were copartners, engaged in 
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engineering and contracting business in the District of Co¬ 
lumbia and the State of Virginia and elsewhere, doing busi¬ 
ness under the firm name and style of “B. R. Acker”, and 
also doing business under the firm name and style of 
“Acker & Guerrieri”. And for that by a Subcontract 
Agreement in writing, a photostatic copy of which is hereto 
annexed and made a part hereof as if herein set forth, 
dated, to wit, the 12th day of March, 1934, made by and 
between defendants Bertrand R. Acker, Louis R. Guerrieri, 
and Jacob Cohen, copartners, under the signature B. R. 
Acker, therein called the Subcontractor, and plaintiff H. 
Herfurth, Jr., Incorporated, therein called the Contractor, 
said defendants as Subcontractor and plaintiff as 
6 Contractor, for the considerations in said Subcon¬ 
tract named, and the sum of, to wit, Twenty Two 
Thousand Six Hundred Twenty Dollars ($22,620.00) pay¬ 
able in current funds, subject to additions and deductions 
for changes as might be agreed upon, to be paid by plaintiff 
H. Herfurth, Jr., Incorporated, to defendants Bertrand R. 
Acker, Louis R. Guerrieri, and Jacob Cohen, copartners, 
therefor, did agree that said Subcontractor should furnish 
all material and perform all work as described in Section 2 
of said Subcontract for said Reinforced Concrete Sea Wall 
for said Veterans’ Administration Facility, at said Vet¬ 
erans’ Administration Home, Virginia, in accordance with 
the General Conditions of said contract between The United 
States of America and plaintiff H. Herfurth, Jr., Incorpo¬ 
rated, and in accordance with the Drawings and Specifica¬ 
tions therefor prepared by the Veterans’ Administration, 
Construction Sendee, all of which General Conditions, 
Drawings and Specifications signed by the parties thereto 
or identified by said Veterans’ Administration, Construc¬ 
tion Service, formed a part of said General Contract be¬ 
tween plaintiff H. Herfurth, Jr., Incorporated, and The 
United States of America, and were thereby made a part 
of said Subcontract. And for that by Section 2 of said 
Subcontract it was further agreed that the materials to be 
furnished and work to be done by the defendants was to 
furnish all labor, equipment, tools, and materials, except 
as otherwise noted, for the entire completion of said Sea 
Wall at Hampton, Virginia, in accordance with the plans 
and specifications dated January 9, 1934, as required by 
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the Base Bid and Alternate B of said contract between 
The United States of America and H. Herfurth, Jr., In¬ 
corporated, the Contractor, and further that the materials 
to be furnished by plaintiff H. Herfurth, Jr., Incorporated, 
Contractor, were Piles, Sheet Piling, Spikes for 

7 Sheet Piling, and labor and equipment for driving 
Piles and Sheet Piling, the defendants Bertrand R. 

Acker, Louis R. Guerrieri, and Jacob Cohen, copartners, 
as Subcontractors, agreeing to furnish all labor for assem¬ 
bling and distributing and making ready the Sheet Piling 
for driving under another subcontract. And for that by 
Section 3 of said Subcontract, defendants Bertrand R. 
Acker, Louis R. Guerrieri, and Jacob Cohen, copartners, 
further agreed to proceed with said work within four (4) 
days’ notice by plaintiff, the Contractor, said work to be 
done expeditiously and promptly, and progress to be satis¬ 
factory to said Veterans’ Administration, Construction 
Service, and further agreed that in the event that defen¬ 
dants Bertrand R. Acker, Louis R. Guerrieri, and Jacob 
Cohen, copartners, Subcontractor, should cause delay to 
the work by failure to make satisfactory progress, H. Her¬ 
furth, Jr., Incorporated, the Contractor, should have all 
the rights reserved to The United States of America in 
Article 9 of said General Contract between H. Herfurth, 
Jr., Incorporated, and The United States of America. And 
for that plaintiff H. Herfurth, Jr., Incorporated, Contrac¬ 
tor, and defendants Bertrand R. Acker, Louis R. Guerrieri, 
and Jacob Cohen, copartners, Subcontractor, further 
agreed by Section 5 of said Subcontract to be bound by the 
terms of said General Contract, the General Conditions, 
Drawings and Specifications as far as applicable to said 
Subcontract, and further agreed that said defendants were 
to be bound to the plaintiff by the terms of said General 
Contract, Conditions, Drawings and Specifications, and to 
assume toward plaintiff H. Herfurth, Jr., Incorporated, 
Contractor, all the obligations and responsibilities that 
said Contractor by said instruments assumed toward The 
United States of America. And for that it was further 
agreed between plaintiff and defendants by Section 

8 6 of said Subcontract that any damages arising from 
the execution of said subcontract was to be furnished 

and replaced by defendants Bertrand R. Acker, Louis R. 
Guerrieri, and Jacob Cohen, copartners, Subcontractors. 
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And for that by their letter of agreement dated, to wit, 
March 10, 1934, plaintiff H. Herfurth, Jr., Incorporated, 
through District Salvage Company, agreed to furnish to 
defendants Bertrand R. Acker, Louis R. Guerrieri, and 
Jacob Cohen, copartners, for use on said Concrete Sea 
Wall project, Hampton, Virginia, all labor and paint to put 
in place the pipe railing as required for said project in ac¬ 
cordance with the plans and specifications therefor, for 
which a deduction of, to wit, Two Hundred Dollars ($200.00) 
was to be made from the amount payable under said Sub¬ 
contract, all as more fully appears in the Bill of Particulars 
hereto annexed and made a part hereof as if herein set 
forth; and for that by another letter of agreement dated, 
to wit, March 12, 1934, plaintiff H. Herfurth, Jr., Incorpo¬ 
rated, further agreed to furnish to defendants Bertrand R. 
Acker, Louis R. Guerrieri, and Jacob Cohen, copartners, 
the Admix and Waterproofing, f.o.b. cars Hampton, Vir¬ 
ginia, as required for said Concrete Sea Wall in accordance 
with the plans and specifications, for which said materials 
an additional deduction of, to wit, Eight Hundred Dollars 
($800.00) was to be made from the amount payable under 
said Subcontract, all as more fully appears in said Bill of 
Particulars hereto annexed. And for that thereafter, un¬ 
der said Change Order “B”, duly issued by The United 
States of America on, to wit, September 13, 1934, as afore¬ 
said, said subcontract price was increased, in consideration 
of the agreement of defendants Bertrand R. Acker, Louis 
R. Guerrieri, and Jacob Cohen, copartners, to remove the 
1600 lin. ft. of old sheet piling, and pump water in 
9 the removal thereof, as in said Change Order “B”, 
provided, in the amounts of, to wit, Four Hundred 
Dollars ($400.00) and Seven Hundred Fifty Dollars 
($750.00), respectively, less a 20 per centum deduction 
therefrom for the plaintiff’s overhead and profit, as more 
fully appears in said Bill of Particulars hereto annexed; 
and for that thereafter, under said Change Order “C”, 
duly issued by The United States of America on, to wit, 
November 12, 1934, as aforesaid, said subcontract price 
was further increased, in consideration of the agreement 
of defendants Bertrand R. Acker, Louis R. Guerrieri, and 
Jacob Cohen, copartners, to furnish additional concrete 
and to perform additional excavation as in said Change 
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Order “C” provided, in the amounts of Seven Hundred 
Eighty Three Dollars and Twenty Five Cents ($783.25) 
and One Hundred Twenty Dollars and Fifty Cents 
($120.50), respectively, less a 20 per centum deduction 
therefrom for the plaintiff’s overhead and profit, as more 
fully appears in said Bill of Particulars hereto annexed. 
And for that by reason of the premises, the net aggregate 
amount of the subcontract price for said materials and 
labor to be furnished and performed by defendants Ber¬ 
trand R. Acker, Louis R. Guerricri, and Jacob Cohen, co¬ 
partners, as aforesaid, was the sum of, to wit, Twenty 
Three Thousand Two Hundred Sixty Three Dollars ($23,- 
263.00). And for that defendants Bertrand R. Acker, Louis 
R. Guerrieri, and Jacob Cohen, copartners, entered upon 
the performance of said work to be done and materials to 
be furnished and supplied under their Subcontract as afore¬ 
said. 

But defendants breached their said Subcontract, and 
failed to perform and comply with the terms, provisions 
and conditions thereof for that defendants did not furnish 
all labor, equipment, tools and materials, as in said Sub¬ 
contract required, for the entire completion of said Rein¬ 
forced Concrete Sea Wall for said Veterans’ Admin- 
10 istration Facility, at said Veterans’ Administration 
Home, Virginia, in accordance with said General 
Contract, and the Drawings and Specifications thereto an¬ 
nexed, between The United States of America and plain¬ 
tiff H. Herfurth, Jr., Incorporated, made a part of the 
defendants’ said Subcontract as aforesaid, but to the con¬ 
trary the defendants abandoned file performance thereof; 
and for that by reason of said failure of defendants to per¬ 
form said work and to furnish and supply said materials 
under said Subcontract, plaintiff was required to take over, 
perform, supply, and complete the said work to be done by 
the defendants under their said Subcontract as aforesaid; 
and further, for that by reason of said failure of defen¬ 
dants to perform said work and to furnish and supply said 
materials under said Subcontract, the date of completion 
of said Reinforced Concrete Sea Wall was delayed from, 
to wit, the 13th day of October, 1934, the extended date for 
the completion thereof as aforesaid, until, to wit, the 3rd 
day of November, 1934, wherefore plaintiff incurred and 
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was compelled to allow and pay twenty-one (21) days’ 
liquidated damages to The United States of America there¬ 
for; and further for that defendants Bertrand R. Acker, 
Louis R. Guerrieri, and Jacob Cohen, copartners, failed to 
make payment to numerous materialmen furnishing ma¬ 
terials and laborers performing labor in the construction 
and completion of said Reinforced Concrete Sea Wall for 
said Veterans’ Administration Facility at said Veterans’ 
Administration Home, Virginia, a public work within the 
meaning of said Act of Congress of August 13, 1894, as 
amended, known as the Heard Law (U. S. C. A., Tit. 40, 
Sec. 270), wherefore plaintiff was compelled to incur ex¬ 
pense in, employ counsel for, and defend, an action and 
interventions brought by said materialmen and laborers 
under said Act of Congress upon said contractor’s bond 
executed and delivered to The United States of 

11 America as aforesaid; and further for that under 
said contractor’s bond, plaintiff was compelled to 

make payment to said materialmen and laborers unpaid by 
defendants for materials furnished and labor performed 
on said public work as aforesaid, all as is more fully set 
forth in said Bill of Particulars hereto annexed. And by 
reason of the premises plaintiff suffered damages and in¬ 
curred additional expense in completing said work required 
to be done and materials to be furnished by defendants 
under their said Subcontract in the aggregate sum of, to 
wit, Fourteen Thousand Five Hundred Eleven Dollars and 
Thirty Nine Cents ($14,511.39), all as is itemized in said 
Bill of Particulars hereto annexed and made a part hereof 
as if herein set forth. 

Wherefore plaintiff H. Herfurth, Jr., Incorporated, a 
corporation, brings this action herein and claims from de¬ 
fendants Bertrand R. Acker, Louis R. Guerrieri, and Jacob 
Cohen, copartners, the sum of, to wit, Fourteen Thousand 
Five Hundred Eleven Dollars and Thirty Nine Cents ($14,- 
511.39), with interest thereon from, to wit, the 4th day of 
June, 1936, besides costs. 

LEONARD J. GANSE 
Attorney for Plaintiff. 
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12 Motion to Strike Counts One and Two of the 

Declaration 

Filed November 19 1937 

• • * 

Comes now the defendant, Jacob Cohen, by his attorney, 
William R. Lichtenberg, and moves the Court to strike 
Counts One and Two of the Declaration filed herein, and for 
reasons therefor says: 

1. That he is not named as a party defendant in the first 
two counts. 

2. And for such other and further reasons as will be 
called to the attention of the Court upon the hearing of this 
Motion. 

WILLIAM R LICHTENBERG 
Attorney for Defendant. 


13 Motion of the Defendant Bertrand R . Acker to 
Strike the Declaration and Each Count Thereof 

Filed December 7 1937 

# * * 

Now comes the defendant Bertrand R. Acker and moves 
the Court to strike the declaration and each count of the 
declaration filed herein for the following reasons: 

1. That the Defendant Acker is named defendant in the 
first count (page 5) and that the second count is alleged to 
be against two partnerships, one doing business in the name 
of B. R. Acker and the other doing business in the name of 
Acker & Guerrieri (page 11), which partnership was alleged 
to consist of B. R. Acker and Louis R. Guerrieri, but B. R. 
Acker is not individually but only as a partner named in the 
second count. The third count is alleged to be against two 
other partnerships (page 20), one doing business in the 
name of B. R. Acker and the other business in the name of 
Acker and Guerrieri, and B. R. Acker, Louis R. Guerrieri 
and Jacob Cohen are alleged to be the partners, but B. R. 
Acker is not individually but only as a partner named in 
the third count, thus making the declaration bad in form. 

2. The declaration is bad in form as it calls for more 
than one verdict, as under the allegations if there is a ver¬ 
dict responsive to the pleadings, there would have to be a 
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different verdict on each count in the event that the plain¬ 
tiff proves its allegations. 

3. The declaration and the different counts thereof raise 
different issues between the plaintiff and the various de¬ 
fendants, and also raise issues between the different defen¬ 
dants, thus making the declaration and the counts 
14 bad in form. 

4. And for such other and further reasons as will 
be presented on oral argument. 

HUDSON & HUDSON 
By RAYMOND M. HUDSON 
Attorneys for Bertrand R. Acker 


District Court of the United States for the District of 

Columbia 

Wednesday, January 12, 1938. 

SessioTi resumed pursuant to adjournment, Hon. JEN¬ 
NINGS BAILEY, Justice, presiding. 

# * * 

Upon consideration of the motion filed herein, to strike 
counts one and two of the declaration, it is ordered that 
said motion be, and the same is hereby granted. 

Further, upon consideration of the motion filed herein, 
to strike each count of the declaration, it is ordered that 
said motion be, and the same is hereby granted, upon the 
second and third grounds of said motion. 

To the foregoing order an exception is duly noted and 
allowed. 


15 Praecipe 

Filed April 29 1938 
* # * 

The Clerk of said Court will please enter the First and 
Second Counts of the Declaration filed herein “With¬ 
drawn.” 

LEONARD J. GANSE 
Attorney for Plaintiff 


Time filed 11:35 A. M. 
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16 Motion of Defendant Bertrand R. Acker to 

Dismiss the Action 

Filed May 20 1938 
# * * 

Now comes the defendant, Bertrand R. Acker, and moves 
the Court to dismiss this action, as on motion of this defen¬ 
dant the Court, on January 12, 1938, struck out each and 
all of the counts of the declaration and no declaration or 
pleading has been filed by the plaintiff. 

HUDSON, CREYKE & HUDSON 

By RAYMOND M. HUDSON 
Attorneys for Bertrand R. Acker 

17 Order Overruling Motion of Defendant Bert¬ 

rand R. Acker to Dismiss Action 

Filed December 13 1938 
# # * 

Upon consideration of the motion of Bertrand R. Acker 
to dismiss the action filed by the plaintiff herein, it is by the 
Court this 13th day of December, 1938, 

ORDERED, that said motion be, and the same hereby is, 
overruled, with leave to the defendant to plead herein. 

JENNINGS BAILEY 
Justice 


18 Motion to Rehear Order of December 13 , 103S 

Filed December 16 1938 
# # * 

Now comes the defendant, Bertrand R. Acker, and moves 
the Court to rehear the order entered herein December 13, 
1938 overruling the motion to dismiss the action on the 
following grounds: 

1. Because as a matter of law on each of the grounds in 
the motion to dismiss, the Court erred in denying the said 
motion to dismiss. 

2. The Court erred in not by the order requiring or giv¬ 
ing the plaintiff permission to plead over, as there is no 
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pleading of the plaintiff in the action, for the Court on Jan¬ 
uary 12,1938 struck out the entire declaration and nothing 
was done and no pleading or other paper was filed by the 
plaintiff until April 29,1938 after the end of the term when 
the plaintiff filed a praecipe, stating that the plaintiff with¬ 
drew the first and second counts of the declaration, which 
praecipe was not a pleading. As the declaration had been 
stricken, the withdrawal of two counts did not leave the 
other count on file for pleading. 

3. The Court erred by in effect directing the defendant 
to plead by granting leave to plead, which leave was not 
asked for by defendant because there is nothing in the rec¬ 
ord to which the defendant can plead; the order was signed 
and filed before it w r as seen by defendant’s attor¬ 
neys. 

19 4. The defendant, in the alternative, prays that if 

the Court will not grant his motion to dismiss on the 
grounds asked for in the original motion or will not modify 
the order to require the plaintiff to plead, then and in that 
event the Court strike out and from the record and file the 
plaintiff’s praecipe filed herein April 29, 1938. 

HUDSON, CREYKE & HUDSON 
By RAYMOND M. HUDSON 
Attorneys for Defendant Bertrand 
R. Acker 


20 Opinion of Court 

Filed December 21 1938 

* • • 

The defendant has moved for a rehearing of the motion 
to dismiss, based partly upon the Ground that the order 
overruling the motion to dismiss granted leave to the de¬ 
fendant to plead. If the defendant does not desire to plead 
to the remaining Count of the declaration the order will be 
amended by striking out the provision allowing the defen¬ 
dant to plead. 

In all other respects the motion to rehear will be over¬ 
ruled— 

BAILEY, 

J. 
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21 Order Overruling Motion for Rehearing 

Filed December 24 1938 

* * • 

Upon consideration of the motion of defendant Bertrand 
R. Acker filed herein on the 16th day of December, 1938, 
to rehear the order heretofore entered on December 13, 
1938, it is by the Court this 24th day of December, 1938, 
ORDERED, that said motion be, and the same hereby is, 
overruled, with leave to the defendant to plead herein. 

JENNINGS BAILEY, 

Justice 

This does not seem in accordance with the Court’s 
Memo. There should be an exception to defendant Acker 

RAYMOND M. HUDSON 
Attorney for Defendant Bertrand 
R. Acker 


22 Order Allowing Special Appeal 

Filed February 8 1939 

United States Court of Appeals for the District of 

Columbia 

January Term, 1939. 

No. 3008 Original. 

Law No. 89,312 

Bertrand R. Acker, Petitioner , 
vs. 

H. Herfurth, Jr., Inc. 

On consideration of the petition for allowance of a spe¬ 
cial appeal in the above entitled cause from the order of the 
District Court of the United States for the District of Col¬ 
umbia entered therein December 13, 1938, by Mr. Justice 
Jennings Bailey, 
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It is ordered by the Court that the petition be, and it is 
hereby, granted, and a special appeal allowed as prayed. 

Per Mr. Chief Justice Groner, 

February 4, 1939. 

A true Copy, 

Test: JOSEPH W. STEWART, 

Clerk, of the United States Court of Appeals 
for the District of Columbia 

By C. NEWELL ATKINSON 

Deputy Clerk 
(Seal) 

23 Assignments of Error 

Filed February 8 1939 

• * # 

Now comes the defendant Acker and makes and files the 
following assignments of error on appeal to the United 
States Court of Appeals for the District of Columbia as 
follows: 

1. The Court erred in holding that where the order of 
January 12, 1938 struck out each of the three counts of the 
declaration for more than one reason, which were referred 
to in the order, and the plaintiff not having pleaded over 
during the term, that the plaintiff could after the end of the 
term file a praecipe withdrawing the first and second counts 
and the defendant be required to answer the third count. 

2. The Court erred in its orders of December 13 and 24, 
1938 holding that the different questions decided by the 
order of January 12, 1938 had not become res adjudicata 
and binding on that Court; and also on this Court, as there 
was no appeal taken from the said order of January 12, 
1938 by the plaintiff. 

3. The Court erred in holding that where the Court had 
stricken out each of the counts of the declaration that the 
plaintiff, after the end of the term, by filing a praecipe 
withdrawing the first and second counts, could require the 
defendant to answer the third count even though the third 
count was not re-filed or reserved. 

4. The Court erred in refusing to hold that interlocutory 
orders, such as those sustaining demurrers, striking out 
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pleas or striking out the declaration or counts thereof, be¬ 
come final at the end of the term and are thereafter the law 
of the case and binding on all the Justices of the Dis- 

24 trict Court. 

5. The Court erred in its order of December 13, 
1938 by denying the defendant Acker’s motion to dismiss. 

6. The Court erred in its order of December 24, 1938 by 
denying defendant’s motion to rehear on the grounds set 
out in three paragraphs thereof and in denying the alterna¬ 
tive motion set out in the fourth paragraph thereof. 

HUDSON, CREYKE & HUDSON 
By RAYMOND M. HUDSON 
Attorneys for Defendant Acker 

25 Stipulated and Agreed Statement of Facts 

Dehors the Record Herein 

Filed February 24 1939 

• # * 

It is hereby stipulated and agreed, by and between coun¬ 
sel for plaintiff H. Herfurth, Jr., Inc., and for defendant 
Bertrand R. Acker, on the appeal specially allowed to said 
defendant on the 4th day of February, 1939, in case Origi¬ 
nal Number 3008 in the United States Court of Appeals for 
the District of Columbia, that the following are facts perti¬ 
nent to said appeal, and are to be taken and considered as 
a part of the record herein: 

1. The First Count of the Declaration was brought 
against Bertrand R. Acker, an individual, as the sole de¬ 
fendant therein. The parties plaintiff and defendant were 
designated as follows: 

“The plaintiff, H. Herfurth, Jr., Incorporated, a corpo¬ 
ration doing business in the District of Columbia, sues the 

defendant, Bertrand R. Acker, also known as B. R. Acker 
• * # 

• 

Except for designation of the party defendant as afore¬ 
said, the First Count is otherwise identical with the Third 
Count of the Declaration which is made a part of the tran¬ 
script of record herein. 

2. The Second Count of the Declaration was brought 
against Bertrand R. Acker and Louis R. Guerrieri, co¬ 
partners, doing business under the firm name and style of 
B. R. Acker, and also doing business under the firm name 
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and style of Acker & Guerrieri. The parties plaintiff and 
defendant were designated as follows: 

26 “The plaintiff, H. Herfurth, Jr., Incorporated, a 
corporation doing business in the District of Colum¬ 
bia, sues the defendants, Bertrand R. Acker, also known 
as B. R. Acker, and Louis R. Guerrieri, also known as 
L. R. Guerrieri, copartners, doing business under the firm 
name and style of B. R. Acker, and also doing business 
under the firm name and style of Acker & Guerrieri * * # .” 

Except for designation of the parties defendant as afore¬ 
said, the Second Count is otherwise identical with the Third 
Count of the Declaration which is made a part of the tran¬ 
script of record herein. 

3. That at the hearing in open court on January 12, 1938, 
on the motion of defendant Jacob Cohen to strike Counts 
One and Two of the Declaration, and on the motion of de¬ 
fendant Bertrand R. Acker to strike the Declaration and 
each Count thereof, Messrs. Hudson, Creyke & Hudson did 
not appear or personally argue the motion on behalf of de¬ 
fendant Bertrand R. Acker as Raymond Hudson, Esq., did 
not reach the Court until after the Court made its decision; 
and that the Court considered and ruled upon said motion 
of defendant Bertrand R. Acker on the Points and Authori¬ 
ties and arguments of counsel for defendant Jacob Cohen 
and plaintiff H. Herfurth, Jr., Inc., and the Points and Au¬ 
thorities filed by defendant Bertrand R. Acker. 

4. That after the filing of the praecipe by plaintiff on 
April 29, 1938, entering the First and Second Counts of 
the Declaration “Withdrawn” at 11:35 A. M., plaintiff H. 
Herfurth, Jr., Inc., on said date filed new actions as fol¬ 
lows: 

(a) The case entitled “H. Herfurth, Jr., Inc. v. Bertrand 
R. Acker, Law No. 90122,” now pending in the District 
Court of the United States for the District of Columbia, 
in which the declaration is in one count, and is in words 
identical with the First Count of Declaration as originally 
filed in the instant case. 

(b) The case entitled “H. Herfurth, Jr., Inc., v. Ber¬ 
trand R. Acker and Louis R. Guerrieri, copartners trading 
etc., Law No. 90123,” now pending in the District Court of 
the United States for the District of Columbia, in which 
the declaration is in one count and is in words iden- 
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27 tical with the Second Count of the Declaration as 
originally filed in the instant case. 

5. That subsequent to the filing of the motion of defen¬ 
dant Bertrand R. Acker to dismiss action herein, and subse¬ 
quent to the argument of counsel thereon and the taking of 
said motion under advisement by Mr. Justice Bailey 
herein, Minor Hudson, Esq., of counsel for defendant 
Bertrand R. Acker, personally appeared before Mr. Justice 
Bailey on the 22nd day of November, 1938, in respect of 
said motion, and he then informed the Court, and stipu¬ 
lated and agreed, that counsel for said defendant had orally 
extended time to counsel for plaintiff to plead herein as it 
might be advised; and further, that said praecipe of April 
29,1938, had been filed within the time so agreed upon; that 
counsel for defendants had been notified in writing of the 
filing of said praecipe, and had been served with a copy 
thereof, by letter as follows: 

“May 3, 1938 

“Minor Hudson, Esq. 

1343 H Street, N. W. 

Washington, D. C. 

“Re: H. Herfurth, Jr., Inc. v. Bertrand R. Acker, et al. 
“Dear Mr. Hudson: 

“Inclosed herewith please find copy of a praecipe which 
was heretofore filed in the District Court of the United 
States for the District of Columbia, entering the first and 
second counts of the declaration filed in the above-captioned 
case “Withdrawn.” The state of the record is now such 
that the defendant should plead further therein as they 
may be advised. 

“Very truly yours, 

(Sgnd.) LEONARD J. GANSE 

“LJG :dms 
Enclosure” 

And Minor Hudson, Esq., further stipulated and agreed 
that counsel for defendant Bertrand R. Acker made no 
point on said motion to dismiss action that plaintiff had not 
filed praecipe or pleaded within the time theretofore orally 
agreed upon. 
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28 That the order of Mr. Justice Bailey, of December 
13, 1938, overruling said motion to dismiss action, 
was entered upon consideration of said statement and stip¬ 
ulation and agreement of Minor Hudson, Esq. 

Witness our signatures to the foregoing stipulation and 
agreed statement of facts dehors the record this 24th day 
of February, 1939. 

HUDSON, CREYKE & HUDSON 

By MINOR HUDSON 
Attorneys for Defendant Bertrand 
R. Acker 

LEONARD J. GANSE 
Attorney for Plaintiff H. Her- 
furth, Jr., Inc. 


Memorandum 

March 1,1939 

Time to file and docket transcript of record in the United 
States Court of Appeals for the District of Columbia ex¬ 
tended until March 8, 1939. 
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Docket Entries 


Date Proceedings 

1937 

Deposits toward costs by Ganse 
Sept 1 Declaration, Aff. of Merit bill of particulars & 
Ex (3) filed 

“ 1 Summons & copies (3) Decl. issued Served #1- 

9/9/37 #2 & 3 9/3/37 

“ 20 Appearance Norris for Def’t. #2. Plea to dec- 

claration & Affidavit filed 

“ 22 Appearance Lichtenberg for Def’t dp3 —Motion 

to strike affidavit of Merit, Notice. Service & 
Points & Authorities filed 

Oct 8 Motion of Deft 1. for security for costs. filed 
“ 8 Motion of Deft 1. to strike affidavit of Merit, & 

P & A filed 

Appearance of Hudson & Hudson for Deft #1. 

filed 

Nov 1 Plffs Points & Authorities filed 
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Nov 16 Motions (2) to strike affidavit of merit granted 
Motion for security for costs granted. $100 bond 
or $50.00 cash O’Donoghue (M94 P207) 

“ 19 Motion of deft #3 to strike counts one & two of 

decl. Notice Points & Authorities filed 

26 $50.00 Cash Deposit by E. J. Ganse for Security 
for Costs in lieu of Bond. 

Dec 1 Plffs Points & Authorities in opposition to mo¬ 
tion of Deft. #3— filed 

7 Motion of deft #1 to strike decl. Points & Au¬ 
thorities filed 

“ 10 Plffs Points & Authorities filed 

1938 

Jan 12 Motion to strike counts 1 & 2 of deck granted 
Motion to strike each count of dec’l. granted on 
second & third grounds of said motion. 

Exc. noted as to each Bailey J (M94 P356) 

Apr 29 Enter Counts #1 & #2. Withdrawn order Plffs 
Atty ( Time filed 11:35 A. M.) filed 

May 20 Motion of deft #1 to dismiss action Notice P 
& A filed 

“ 24 Pltfs points & authorities in opposition to motion 

of deft #1 to dismiss filed 

Oct 4 Jury trial demanded by Plaintiff filed 

Nov 10 Motion of deft. Acker to dismiss action argued 
& submitted; five (5) days granted to file affidavit 
& leave granted to file counter affidavit (Bailey 

J) 

“ 15 Affidavit in oppo to motion to dismiss filed 

■' 16 Affidavit of Raymond M. Hudson— filed 

Dec 10 Motion to dismiss overruled. Bailey-J.— filed 
“ 13 Order overruling motion of deft. B R Acker to 

dismiss action (attys notified) (Bailey J) 

“ 16 Motion of deft #1 to rehear order of Dec 13,1938 

filed 

“ 20 Opp. P & A to Mo. of deft #1 to rehear order of 
Dec. 13, 1938 filed 

Dec 21 Filed opinion of Court (attys. notified) (Bailey 

J) 

“ 24 Order overruling motion for rehearing—Bailey J 

“ 27 Motion of Deft Acker to Suspend proceedings 

during Special Appeal. Points & Authorities. 
Ack of Service filed 
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1939 

Jan 11 Order granting motion of Def’t Acker to Sus¬ 
pend proceedings during Special Appeal. Bailey 
J. (10 days) filed 

Feb 8 Assignments of Error filed 

“ 8 Cert, copy of order of U. S. Court of Appeals 

showing allowance of special appeal filed 

30 Feb. 24 Designation of Record 

“ 24 Agreed statements of facts 
“ 25 Deposit by Hudson, Clerks Cost on Spec. Appeal 

Mar 1 Motion to extend time for filing transcript 
“ 1 Order extending time for filing transcript to 

Mar 8/39 Bailey, J-2 notified— 

31 Designation of Record 

Filed February 24 1939 
* • * 

Now comes Bertrand R. Acker, the appellant in the 
above-entitled cause and designates the parts of the record 
which he desires to have included in the transcript, said 
parts being considered sufficient for the determination of 
the questions raised on appeal, namelv: 

1. Caption. 

2. Docket Entries. 

3. Declaration (Third Count only). (Omit Affidavit of 
Merit, Bill of Particulars, and Exhibits). 

4. Motion of defendant Jacob Cohen to strike Counts 
One and Two of Declaration. 

5. Motion of defendant Bertrand R. Acker to strike Dec¬ 
laration and each Count thereof. 

6. Minute Entry of Bailey, J. (M 94 p. 356). 

7. Praecipe of plaintiff filed April 29, 1938, entering 
First and Second Counts of Declaration “Withdrawn” at 
11:35 A. M. 

8. Motion of defendant Bertrand R. Acker to dismiss ac¬ 
tion. 

9. Order of December 13, 1938, overruling motion of de¬ 
fendant Bertrand R. Acker to dismiss action. 

10. Motion to rehear order of December 13, 1938. 

11. Opinion of Court (Bailey, J.) on motion to rehear 
order. 

12. Order overruling motion for rehearing. 







B. R. ACKER, ALSO KNOWN &C., ET AL. VS. H. HERFURTH, JR. 23 


32 13. Stipulated and agreed statement of facts de¬ 
hors the record herein. 

14. Order allowing special appeal. 

15. Assignment of errors. 

16. This designation. 

HUDSON, CREYKE & HUDSON 

By MINOR HUDSON 
Attorneys for appellant Bertrand 
R. Acker 

Service of copy of the foregoing designation of record 
is hereby acknowledged this 24th day of February, 1939. 

LEONARD J. GANSE 
Attorney for appellee, H. Eer- 
furth, Jr., Inc. 

33 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District 
Court of the United States for the District of Columbia, 
hereby certify the foregoing pages numbered from 1 to 32, 
both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy 
of which is made part of this transcript, in cause No. 89312 
at Law, wherein H. Herfurth, Jr., Incorporated, a corpora¬ 
tion, is Plaintifl: and Bertrand R. Acker, also known as 
B. R. Acker, et al., are Defendants, as the same remains 
upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 7th day of March, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7363. Bertrand R. Acker, Also 
Known &c., et al., Individually &c., Appellants, vs. H. Her¬ 
furth, Jr., Incorporated, a Corporation. United States 
Court of Appeals for the District of Columbia Filed Mar 
7 - 1939 Joseph W. Stewart, Clerk. 
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United States Court of Appeals for the 
District of Columbia 

No. 7363. 

BERTRAND R. ACKER, also known as B. R. ACK¬ 
ER, LOUIS R. GUERRIERI, also known as L. R. 
GUERRIERI, and JACOB COHEN, individually, 
and as copartners doing business under the firm 
name and style of “B. R. ACKER”, and also under 
the firm name and style of “ ACKER & GUER¬ 
RIERI”, 

Appellants, 

v\s. 

H. HERFURTH, JR., INCORPORATED, 
a Corporation, 

Appellee. 

BRIEF OF APPELLANT IN SUPPORT OF SPE¬ 
CIAL APPEAL FROM THE DISTRICT COURT 
OF THE UNITED STATES FOR THE DISTRICT 
OF COLUMBIA. 

L 

Statement of the Case. 

This is an appeal from the orders of the lower court 
overruling appellant’s motion made as defendant be- 
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drawing the first and second counts and the defendant 
be required to answer the third count. 

2. The Court erred in its orders of December 13 
and 24, 1938 holding that the different questions de¬ 
cided by the order of January 12, 1938 had not become 
res ad judicata and binding on that Court: and also on 
this Court, as there was no appeal taken from the said 
order of January 12, 1938 by the plaintiff. 

3. The Court erred in holding that where the Court 
had stricken out each of the counts of the declaration 
that the plaintiff, after the end of the term, by filing 
a praecipe withdrawing the first and second counts, 
could require the defendant to answer the third count 
even though the third count was not re-filed or re¬ 
served. 

4. The Court erred in refusing to hold that inter¬ 
locutory orders, such as those sustaining demurrers, 
striking out pleas or striking out the declaration or 
counts thereof, become final at the end of the term and 
are thereafter the law of the case and binding on all 
the Justices of the District Court. 

5. The Court erred in its order of December 13, 
1938 by denying the defendant Acker’s motion to dis¬ 
miss. 

6. The Court erred in its order of December 24, 
1938 by denying defendant’s motion to rehear on the 
grounds set out in three paragraphs thereof and in 
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denying the alternative motion set out in the fourth 
paragraph thereof (R. 16). 


in. 

Argument. 

While all of the assignments of error are relied upon 
whether specifically referred to herein or not, the ques¬ 
tion seems to simmer down to the problem: 

Can an order be altered, nullified or revised and 
a stricken pleading thus restored to the record 
after the term of court during which it was strick¬ 
en has expired? 


It is appellant’s contention that it cannot and that 
the order of January 12 became irrevocably final on 
Monday, April 4, 1938. Under law rule 1, then in ef¬ 
fect, there can be no logical contention to the con¬ 
trary. This rule provides: 

“1. The terms of the general term and of each 
division of the court, including the Probate Court, 
shall begin on the first Tuesday in January, April, 
July and October. 

“Provided, That whenever the first day of any 
term shall fall on a legal holiday, such term shall 
begin on the next following business day, and 
provided further that, with reference to the con¬ 
trol of said courts over their respective orders, 
judgments and decrees, each term, as to any of 
such orders, judgments or decrees, shall be treat¬ 
ed as having expired on the thirtieth day follow¬ 
ing the entry thereof; but the court, in cases of 
emergency, and within the period just named, may 
extend the terms of court and of the several divi¬ 
sions thereof. 

“2. CONTINUATION OF.—Each term shall 
continue until the commencement of the next term, 
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and, as to any particular cause, until the final 
disposition of any motion, petition, statement of 
evidence, or bill of exceptions contemplated by and 
filed or submitted within the time allowed bv these 
rules/’ 

This order having become res adjudicata at the be¬ 
ginning of the April, 1938 term, there was no declara¬ 
tion of record in this cause below nor has plaintiff 
seen fit to file one. The praecipes purporting to with¬ 
draw counts 1 and 2 were filed three and one-half weeks 
later. Appellants, however, fail to see how they could 
be withdrawn inasmuch as the entire declaration was a 
nullity, and had been stricken by the court for spe¬ 
cific and definite reasons. 

As a matter of fact, Count 3, it will be readily seen, 
raises issues between the plaintiff and different de¬ 
fendants and between and among the defendants them¬ 
selves which was stated by the lower court Justice to 
be the basis for his granting the original motion to 
strike. Plaintiff by filing the praecipe seeks to annul 
the record of the court, but such cannot be done. 

On December 27,1938, this court in the case of Fishel 
vs. Kite, 69 Appeals D. C. 360; 101 F. (2d) 685, 67 
W. L. R. 166, summarily assumed: 

“As that term of Court had long since passed, 
and no appeal had been taken, the judgment must 
stand—because the case had passed beyond con¬ 
trol of the court—unless it was void in its incep¬ 
tion and hence subject to collateral attack.” 

A rehearing was denied in this case the same dav this 

* 

appeal was granted, February 4, 1939. 
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In the case of Taliaferro v. Carter, 63 App. D. C. 

304, 72 F. (2nd) 172, it is said: 

“The only question is whether the trial court 
had the right to vacate and set aside its own final 
judgment, on a motion made six months after the 
term had ended and fourteen months after the en¬ 
try of the judgment.” 

And further, 

“In a former case appealed to this court, we 
had occasion to say that no principle is better set¬ 
tled or of more universal application than the rule 
that a Court cannot reverse or annul its own final 
decrees or judgments after the close of the term 
in which they have been rendered , unless for cleri¬ 
cal errors or to reinstate a cause dismissed by mis¬ 
take. Polk & Co. v. Smolik, 44 App. D. C. 55. This 
rule remains unchanged in the District of Colum¬ 
bia, and also, so far as we know, in all federal and, 
except where changed by statute, in all state 
courts, unless, perhaps, where it be clearly shown 
the judgment was obtained by fraud, or that it is 
necessary to correct some inaccuracy in matter of 
form, or set aside a clerical error, or that the de¬ 
fendant had died before the judgment, or some like 
matter not present here. As to all else, the ex¬ 
piration of the term at which the judgment is en¬ 
tered withdraws the judgment from control of the 
court. Bronson v. Schulten, 104 U. S. 410, 415, 26 
L. Ed. 797; Hickman v. Fort Scott, 141 U. S. 415, 
12 S. Ct. 9, 35 L. Ed. 775; Wctmore v. lvarrick, 205 
U. S. 141, 27 S. Ct. 434, 51 L. Ed. 745. The sub¬ 
ject is fully dealt with in United States v. Mayer, 
235 U. S. 55, 35 S. Ct. 16, 59 L. Ed. 129, where Mr. 
Justice Hughes discusses the subject so fully that 
reference to the opinion in that case makes fur¬ 
ther discussion here unnecessary.” (Italics sup¬ 
plied.) 
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To the same effect is Polk v. Smolik, 44 App. D. C. 
55, for at page 59 it is said: 

“It was an error to grant the motion. ‘No 
principle is better settled, or of more universal 
application, that no court can reverse or annul its 
own final decrees or judgments for errors of fact 
or law after the term in which they have been 
rendered, unless for clerical mistakes; • * * or to 
reinstate a cause dismissed by mistake.’ Sibbald 
v. United States, 12 Pet. 488-492, 9 L. ed. 1167- 
1169; Phillips v. Negley, 117 U. S. 665-674, 29 L. 
ed. 1013-1015, 6 Sup. Ct. Rep. 901; Karrick v. 
Wetnore, 25 App. D. C. 415-426; s. c. 205 U. S. 
141-150, 51 L. ed. 745-748, 27 Supp. Ct. Rep. 434.” 

As indicated in a quotation above, the most com¬ 
plete discourse on this subject appears in U. S. v. 
Mayer, 235 U. S. 55; 35 Sup. Ct. 16, 59 L. Ed. 129. Mr. 
Chief Justice Hughes considers almost every conceiv¬ 
able phase of this problem in his opinion there. At 
Page 68 of the official report, (Page 136 of L. Ed.) it 
is said: 

“In view of the statutory and limited jurisdic¬ 
tion of the Federal district courts, and of the spe¬ 
cific provisions for the review of their judgments 
on writ of error, there would appear to be no basis 
for the conclusion that, after the term, these courts 
in common-law actions, vrhether civil or criminal, 
can set aside or modify their final judgments for 
errors of law.” 

Conclusion. 

Countless analogous authorities can be cited on this 
point. 

We believe that appellee, Herfurth, even with ap¬ 
proval of the Court, has no power to restore Count 3 


9 


of the original declaration through any act whatso¬ 
ever, and as a consequence, the term of Court having 
expired the order of January 12 becomes irrevocable 
and final. Accordingly, it should stand as res adjudi- 
cata, and it is urged that a mandate directing the lower 
court to enter a dismissal of this cause be promulgated. 

Respectfully submitted, 

RAYMOND M. HUDSON, 
MINOR HUDSON, 
GEOFFREY CREYKE, JR., 
Attorneys for Appellants. 

William R. Lichtenberg, 

Of Counsel. 

Washington, D. C. 

July 1, 1939. 
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IN THE 

®ntteti States; Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


January Term, 1939. 


No. 7363 

Special Calendar 


BERTRAND R. ACKER, ALSO KNOWN AS B. R. 
ACKER, LOUIS R. GUERRIERI, ALSO 
KNOWN AS L. R. GUERRIERI, AND JACOB 
COHEN, INDIVIDUALLY, AND AS COPART¬ 
NERS DOING BUSINESS UNDER THE FIRM 
NAME AND STYLE OF “B. R. ACKER,” AND 
ALSO UNDER THE FIRM NAME AND STYLE 
OF “ACKER & GUERRIERI,” Appellants, 


H. HERFURTH, Jr., INCORPORATED, 
a corporation. 


BRIEF ON BEHALF OF APPELLEE. 


JURISDICTIONAL STATEMENT. 

This case comes before the Court on its Order (R. 
15-16) allowing a special appeal to Bertrand R. Acker, 
petitioner, one of several defendants below. Jurisdic¬ 
tion of the court is derived from Code D. C. 1901, § 226 
(Code D. C. 1929, Tit. 18, § 26). 
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The Petition For Allowance Of Special Appeal, and 
the Order of this Court granting the same, are made 
upon an interlocutory order of the court below. 1 

STATEMENT OF CASE. 

The brief filed by appellant herein fails to ade¬ 
quately present the case as it existed in the lower court. 
In view thereof, it will be necessary for the appellee, 
H. Herfurth, Jr., Incorporated, to make a statement 
of the case in extenso. For convenience the parties 
will be designated as they appeared in the court below. 

On September 1, 1937, plaintiff, H. Herfurth, Jr., 
Incorporated, a corporation, filed this action at law 
in the court below to recover damages in Indemnity, 
arising from the breach of a Subcontract by the de¬ 
fendants, and from their failure to pay materialmen 
and laborers, on a federal public work. By reason 
thereof plaintiff (the general contractor) had incurred 
liquidated damages and other expense, and was re¬ 
quired to pay the materialmen and laborers under the 
Heard Law Bond required to be given by it as general 
contractor. (R. 2-10.) The Subcontract was in writ¬ 
ing and was signed “B. R. Acker.” (R. 6.) 

Although the Subcontract was signed “B. R. Acker,” 
there was doubt as to whether it was undertaken by 
Bertrand R. Acker, as an individual; or whether it was 
undertaken by Bertrand R. Acker and Louis R. Guer- 


1 The brief which has been filed by appellant herein, so far as 
can be determined from a reading thereof, appears to assert that 
the order appealed from is a final judgment. Cf. Appellant’s 
Brief, p. 5, et seq. Appellant has not taken or perfected a gen¬ 
eral appeal. No bond for costs was given in the court below. 
If his present assertion that the order appealed from is a final 
judgment be correct, then this court has no jurisdiction over the 
appeal. Code D. C. 1901, §226 (Code D. C. 1929, Tit. 18, §26); 
Mackall v. Willoughby, 8 App. D. C. 143, 144. 
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rieri as co-partners, trading as “B. R. Acker” and as 
“Acker & Guerrieri”; or whether it was undertaken 
by Bertrand R. Acker, Louis R. Guerrieri and Jacob 
Cohen as co-partners, trading as “B. R. Acker” and 
as “Acker & Guerrieri.” This required filing the 
Declaration in Three Counts, otherwise identical, to 
meet these possible variances of proof. The filing of 
the three (3) counts under one caption was made under 
the provisions of Law Rule 28, of the then existing 
Rules of the District Court of the United States for 
the District of Columbia. 2 


2 Law Rule 28 provided: 

“28 

“Joinder of Parties 

“1. No action shall be defeated by the non-joinder or mis¬ 
joinder of parties. New parties may be added, and parties 
misjoined may be dropped, by order of the court, at any 
stage of the cause, as justice requires. 

“2. Persons may be joined as defendants against whom 
the right to relief is alleged to exist in the alternative, al¬ 
though a right to relief against one may be inconsistent with 
a right to relief against the other.” 

This Rule is analogous to Rule 18(a) of the present Federal 
Rules of Civil Procedure. 

The joinder of counts was sanctioned by prior rulings of vari¬ 
ous Justices in the court below. Vide, William J. Kelley, Re¬ 
ceiver, etc. v. Littie Louise McBroom , et al., Law No. 84661 (on 
motion to strike—Wheat, C. J.) (petition for special appeal de¬ 
nied, United States Court of Appeals for the District of Colum¬ 
bia, January 21, 1935, sub nom. Littie Louise McBroom, et al. v. 
William J. Kelley, Receiver, etc.. Original No. 2388) (on de¬ 
murrer to declaration—Luhring, J.); Towbes v. Young, Law No. 
81763 (on demurrer—Luhring, J.) (at trial—Letts, J.). The 
joinder was sanctioned by the following decisions: U. S. v. 
Union Metallic Cartridge Co., 265 Fed. 349 (under a Connecticut 
statute almost identical in language with Law Rule 28); Kil¬ 
kenny v. Bockius, 187 Fed. 382. C/. 41 A. L. R. 1223-1252. 

Kelley, Receiver v. McBroom, et al., supra, was an action 
brought by Kelley, as receiver of an insolvent national bank, to 
recover an assessment made against stockholders. The declara¬ 
tion was in two counts. The first count was drawn against Littie 
Louise McBroom in her own right, as the person owning certain 
shares of stock. The second count was drawn against Littie 
Louise McBroom, as Executrix of the Estate of Walter Scott 
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Louis R. Guerrieri filed his Plea to the merits, and 
the case is now pending in the court below for trial. 
{Vide, Docket Entries, R. 20.) 

On November 19, 1937, defendant Jacob Cohen filed 
a motion to strike Counts 1 and 2 of the Declaration 
upon the ground: 


McBroom, Deceased, and United States Fidelity and Guaranty 
Company, a corporation, to recover on the alternative theory 
that the identical shares were held by Littie Louise McBroom 
as executrix, and not in her own right. The Justices below held 
that there was not a misjoinder of parties defendant or causes 
of action under the provisions of Law Rule 28. This court de¬ 
nied a special appeal sought to be had on these grounds. 

Towbes v. Young, supra, was an action by plaintiffs, real estate 
brokers, against Isadore Young and his wife, Rebecca Young. 
The declaration was in three counts. The first count, drawn 
against Isadore Young alone, alleged that he was acting for him¬ 
self in making the contract sued upon, and that he was liable as 
principal. The second count, drawn against both Isadore Young 
and Rebecca Young, alleged that Isadore Young was acting 
jointly for himself and his wife in making the contract. This 
count claimed damages against both. The third count alleged 
that Isadore Young was acting as his wife’s agent, and this count 
claimed damages against only the wife, Rebecca Young, as prin¬ 
cipal. A demurrer asserted that there was a misjoinder of par¬ 
ties defendant and causes of action. Mr. Justice Luhring over¬ 
ruled the demurrer in the court below. At the trial of the case, 
the defendants again raised the question of misjoinder. The 
trial justice (Mr. Justice Letts) again ruled that there was no 
misjoinder or duplicity. The plaintiffs had relied upon Law 
Rule 28 in support of the joinder. 

Law Rule 28 was adopted in 1924, and is, as it was intended 
to be, a fundamental departure from the common law rule of 
joinder of parties defendant and causes of action theretofore 
existing. The Rule has its origin in the English Judicature Act 
of 1873, Order XVI, rule 4 and rule 7: 

“All persons may be joined as defendants, against whom 
the right to any relief is alleged to exist, whether jointly, 
severally, or in the alternative. And judgment may be 
given against such one or more of the defendants as may be 
found to be liable, according to their respective liabilities, 
without any amendment.” (Rule 4.) 

“Where the plaintiff is in doubt as to the person from 
whom he is entitled to redress, he may, in such manner as 
hereinafter mentioned, or as may be prescribed by any spe¬ 
cial order, join two or more defendants, to the intent that 
the question as to which, if any, of the defendants is liable, 
and to what extent, may be determined as between all par¬ 
ties.” (Rule 7.) 
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“1. That he is not named as a party defendant in 
the first two counts.” (R. 11.)* 

On December 7, 1937, defendant Bertrand R. Acker 
filed a motion to strike the Declaration upon three 
grounds, only two of which are material to the case. 
The motion asserted: 

u # • • * 

“2. The declaration is bad in form as it calls 
for more than one verdict, as under the allegations 
if there is a verdict responsive to the pleadings, 
there would have to be a different verdict on each 
count in the event that the plaintiff proves its al¬ 
legations.” 

“3. The declaration and the different counts 
thereof raise different issues between the plain¬ 
tiff and the various defendants, and also raise is¬ 
sues between the different defendants, thus mak¬ 
ing the declaration and the counts bad in form.” 
(R. 11-12.) 4 

Substantially the same rule was copied into the statutes of a 
number of states. The English rule has been considered in the 
following cases, all of which support the joinder sought to be 
made by the plaintiff in the case at bar. Cf. Bennets v. Mc- 
Ilwraith & Co. (1896), 2 Q. B. 464; Honduras Railway Co. v. 
Tucker (1877), 2 L. R. Ex. D. 301; Bullock v. London General 
Omibus Co. (1907), 1 K. B. 264. 

It is submitted that Law Rule 28 modified the rules of joinder 
as they existed at common law; and that no misjoinder inhered 
in the declaration as originally filed in this case. 

:i The motion of defendant Jacob Cohen did not assert any 
ground except a defect of form, because of filing of the Declara¬ 
tion in three counts in which the parties defendant were not 
identical. No attack was made upon the legal sufficiency or 
form of each count, in and of itself. 

4 Grounds 2 and 3 of the motion of defendant Bertrand R. 
Acker likewise asserted a defect of form because identical de¬ 
fendants were not named in the several counts. No attack was 
made upon the legal sufficiency or form of each count, in and of 
itself. 
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These motions were orally argued in the Motions 
Court below on January 12, 1938. Counsel for defen¬ 
dant, Bertrand R. Acker, did not appear or personally 
argue his motion. The court below considered and 
ruled on said motion on the points and authorities sub¬ 
mitted in support thereof, and the argument of counsel 
for Jacob Cohen on that motion. (R. IS.) 

The Motions Justice (Bailey, J.) refused to give 
effect to Law Rule 28, or to follow the rulings of other 
justices thereunder. The motion of defendant Jacob 
Cohen was sustained. (R. 12.)' The motion of defen¬ 
dant Bertrand R. Acker was sustained upon the second 
and third grounds thereof. (R. 12.)“ 

Plaintiff noted an exception to these rulings. (R. 12.) 
Plaintiff had leave to amend the declaration as of 
course. On April 29, 193S, under express oral stipu¬ 
lations for extension of time (R. 19), and to comply 
with the ruling of the court below that the several 
counts of the Declaration caused a misjoiner of parties 
defendant, counsel for plaintiff filed praecipe (R. 12) 
entering the first and second counts of the declaration 
“Withdrawn”. 5 * 7 


5 The Minute Entry sustaining this motion did not strike the 
declaration or any of its counts from the files. The pleading 
remained of record in the cause. 

The Minute Entry sustaining this motion likewise did not 
strike the declaration or any of its counts from the files. The 
pleading remained of record in the cause. 

7 Inasmuch as the ruling was confined solely to the point that 
the three, several counts of the declaration offended because 
identical defendants did not appear therein, it was only neces¬ 
sary to amend by withdrawing two counts. The effect of the 
praecipe was to withdraw the first and second counts from fur¬ 
ther consideration in the case. 

We submit that it was unnecessary to recopy the third count 
of the declaration in identical words, and thus burden the rec¬ 
ord. Counsel for defendant Bertrand R. Acker, and for Jacob 
Cohen, have at no time questioned the mode of amendment. 
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To anticipate the possible variances of proof inher¬ 
ent in the case, and to meet the necessary effect of the 
ruling below, plaintiff was required to file two new 
actions. (R. 18). H 

One action, entitled “H. Herfurth, Jr., Inc. v. Ber¬ 
trand R. Acker, Law No. 90122”, was filed in the Dis¬ 
trict Court of the United States for the District of 
Columbia, and is now pending therein. The Declara¬ 
tion is in one count and is identical with the First 
Count of the Declaration originally filed herein. (R. 
18). 

Another action, entitled “H. Herfurth, Jr., Inc. v. 
Bertrand R. Acker and Louis R. Guerrieri, copartners 
trading, etc., Law No. 90123”, was filed in the District 
Court and is also pending therein. The Declaration 
is likewise in one count and is identical with the Sec¬ 
ond Count of the Declaration originally filed herein. 
(R. IS.) 

Notice of the filing of the praecipe was promptly 
given bv letter to counsel for each of the defendants. 
(R. 19.) No immediate steps were taken by Bertrand 
R. Acker to plead or otherwise proceed in the cause. 
On May 20, 1938, however, and in spite of the stipula¬ 
tions admittedly entered into (R. 19), counsel for Ber¬ 
trand R. Acker filed a motion to dismiss the action (R. 
13), as follows: 

“Now comes the defendant, Bertrand R. Acker, 
and moves the Court to dismiss this action, as on 

* It thus developed, under the ruling of the court below, that 
plaintiff was put to the trouble and expense of filing three sepa¬ 
rate actions at law arising from identical facts and circum¬ 
stances, to meet the possible variances of proof as to the parties 
defendant. The effect of the ruling below nullified Law Rule 28, 
and made for duplication of actions without foundation in reason. 

These actions necessarily must be consolidated for trial. 
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motion of this defendant the Court, on January 
12, 1938, struck out each and all of the counts of 
the declaration, and no declaration or pleading 
has been filed by the plaintiff.” 0 

On oral argument of the motion of defendant Ber¬ 
trand R. Acker to dismiss, and upon consideration of 
the statement and stipulation of Minor Hudson, Esq., 
one of counsel for Bertrand R. Acker (R. 20), the court 
below overruled the motion. (R. 13.) Defendant Ber¬ 
trand R. Acker filed a motion to rehear (R. 13-14), 
which was overruled by the court below (R. 15), with 
an opinion. (R. 14.) Petition for allowance of a spe¬ 
cial appeal was filed by Bertrand R. Acker in this 
court (Original No. 3008), and this court granted a 
special appeal. (R. 15-16.) 


The motion assigned no grounds therefor. It was apparently 
based upon the assertion that no declaration or pleading of the 
plaintiff remained subsisting of record. 

This contention was obviously erroneous. The action of the 
court below did not strike the declaration or the respective 
counts thereof from the files. The Third Count of the declara¬ 
tion was still of record after the praecipe of withdrawal. 
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SUMMARY OF ARGUMENT. 

I. 

A Discontinuance Does Not Occur by Lapse of a Term 
of Court After an Interlocutory Order. 

II. 

The Order Did Not Become Final and Res Judicata in 

the Court Below. 

III. 

Defendant Bertrand R. Acker is Estopped to Assert 
That a Discontinuance Occurred Herein. 


IV. 


The Action of the Court Below was Within Its 
Discretion, and is not Reviewable on Appeal. 

ARGUMENT. 

Appellant’s Brief asserts only a single point as the 
basis for his special appeal. We assume from his 
argument that the sole contention is that a “discon¬ 
tinuance” occurred in the court below because a Term 
of Court elapsed between the time of the Minute Entry 
sustaining his motion to strike (January 12, 1938), 
and the filing of plaintiff’s praecipe entering the First 
and Second Counts of the declaration “ Withdrawn ” 
(April 29, 1938). Appellant’s assertion is not sup¬ 
ported by the facts, and is contrary to all the authori¬ 
ties. His brief does not cite a single decision which is 
pertinent to the instant case. 
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I. 

A Discontinuance Does Not Occur by Lapse of a Term 
of Court After an Interlocutory Order. 

The Minute Entry in the court below, sustaining the 
motion of defendant Bertrand R. Acker, was an inter¬ 
locutory order under which plaintiff was entitled to 
amend as of course. 10 By express stipulations between 
counsel for defendant Bertrand R. Acker, and counsel 
for plaintiff, the time “for plaintiff to plead herein as 
it might be advised” was orally extended. (R. 19.) 
Bertrand R. Acker now asserts that irrespective of 
this stipulation, and although the Minute Entry was 
only interlocutory, the court below lost jurisdiction 
over the cause through a “discontinuance” because a 
term of court elapsed before filing of plaintiff’s prae¬ 
cipe. 

Discontinuance has been defined as: 

“In practice, a discontinuance is a chasm or gap 
left by neglecting to enter a continuance. By our 
practice a neglect to enter a continuance, even in 
a defaulted action, by no means puts an end to it; 
and such actions may always be brought for¬ 
ward.” Taft v. Northern Transp. Co ., 56 N. H. 
414, 416. 

“A discontinuance, as has been held, is a gap 
or chasm in the proceedings, occurring while the 
suit is pending, and the continued appearance of 
the defendant, and the continuance of the cause, 
without objection on his part, is a waiver of the 

10 Plaintiff did not elect to stand upon the declaration as orig¬ 
inally filed in the case, and no final judgment was entered against 
plaintiff for failure or refusal to amend. 

The time and mode of amendment was within the discretion of 
the lower court. Argument IV, infra. 
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discontinuance, and he loses the benefit of it.” 
Hayes v. Dunn, 136 Ala. 528, 531, 34 So. 944. 

And see Ex parte State, 71 Ala. 363, 367. 

At Common Law a discontinuance could result from 
a failure to continue the cause regularly from day to 
day, or term to term, between the commencement of 
the suit and final judgment. Germania Fire Ins. Co. 
v. Francis, 52 Miss. 457, 467, 24 Am. Rep. 674; Laenger 
v. Laenger, 138 La. 532, 538, 70 So. 501. But under 
the practice long since established in our courts, it is 
wholly unnecessary to continue cases from term to 
term. A discontinuance will not result from the ex¬ 
piration of a term of court. Cf. Parsons v. Hill, 15 
App. D. C. 532; Meloy v. Keenan, 17 App. D. C. 235; 
Overholt v. Matthews, 48 App. D. C. 482; City of Birm¬ 
ingham v. Andrews, 222 Ala. 362, 365, 132 So. 877; 
Baghy v. Kirby, 225 Mo. App. 1190,1193-1195, 35 S. W. 
(2d) 54. 

Delay or omission in issuing process, or in filing or 
serving pleadings, within the time and manner pre¬ 
scribed by statute, rule of practice, or order of court 
may become a ground for a discontinuance. Parsons 
v. Hill, 15 App. D. C. 532, supra. But such statute, 
rule of practice, or order of court is not self-operating, 
and a failure to file pleadings does not ipso facto ter¬ 
minate the action. Parsons v. Hill, supra; Daniell v. 
Campbell, 88 Fla. 63, 65, 66,101 So. 35. It merely con¬ 
fers a privilege on the defendant to have the case dis¬ 
missed on motion. Ochus v. Sheldon, 12 Fla. 138, 141- 
142. Compare, Banville v. Sullivan, 11 App. D. C. 23; 
Vogel v. Saunders, 68 App. D. C. 31-32, 92 F. (2d) 984. 

Law Rule 28 (1) of the then existing Rules of the 
District Court, provided: 
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“28 

“Joinder of Parties 

“1. No action shall be defeated by the nonjoin¬ 
der or misjoinder of parties. New parties may be 
added, and parties misjoined may be dropped, by 
order of the court, at any stage of the cause, as 
justice requires.” 

Appellant herein seeks to circumvent the effect of 
this Rule. 


H. 

The Order Did Not Become Final and Res Judicata in 

the Court Below. 

The brief of defendant Bertrand R. Acker asserts 
that the order sustaining the motion to strike became 
final and res adjudicata at the beginning of the April 
Term, 1938. In support thereof he cites several cases, 
each one of which involved a final judgment which had 
been entered in the trial court during a preceding term 
of court. Such decisions are not applicable to the case 
here presented. 

The rule against amending or vacating a judgment 
after expiration of the term at which it was rendered 
has no application to interlocutory orders. Such or¬ 
ders may be opened, amended, or vacated at any time 
while the proceedings remain in fieri, and before final 
judgment. Danger field v. Caldwell, 151 Fed. 554, 556; 
Blythe v. Hinckley, 84 Fed. 228 (aflf’d 111 Fed. 827, 
and cert. den. 184 U. S. 701, 32 S. Ct. 941, 46 L. ed. 
766); Kitchen v. Strawbridge, 14 Fed. Case No. 7,854. 
As was said in Storey v. Storey, 221 Fed. 262, 263: 

“But these general and well-settled rules ap¬ 
plying to judgments and decrees have no applica- 
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tion to nonappealable interlocutory orders, pro¬ 
ceedings, or verdicts not followed by a judgment 
or decree. Apart from any statutory rule, these 
may be reviewed, modified, or set aside after the 
term at which they were made, and until the rights 
of the parties have in some manner become fixed, 
and the term at which this occurs has passed. 
When a final determination has been made, and its 
term has ended, the case is not any longer pend¬ 
ing, except to execute the judgment or decree. 
The parties are not before the court. ‘While the 
proceedings are in paper’—still in court—inter¬ 
locutory proceedings are still in fieri.” 

The interlocutory order herein sustaining the mo¬ 
tion of defendant Bertrand R. Acker to strike was a 
mere step in the proceedings, and could be modified or 
set aside on sufficient cause at a subsequent term. 
Amendment of the declaration could likewise be made 
at a subsequent term. Expiration of the term of court 
did not convert the interlocutory order into a final 
judgment, and the case is not res judicata. Storey v. 
Storey, supra. Compare Powell v. Jopling, 47 N. C. 
400. 

m. 

Defendant Bertrand R. Acker is Estopped to Assert 
That a Discontinuance Occurred Herein. 

The defendant is confronted by an estoppel and 
waiver herein. The stipulated and agreed facts estab¬ 
lish that he cannot assert that a discontinuance of the 
action occurred in the court below. His Brief fails to 
disclose that stipulations were made between his coun¬ 
sel, and counsel for plaintiff H. Herfurth, Jr., Incor¬ 
porated, whereby plaintiff was extended time within 
which to plead as it might be advised; and that the 
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praecipe withdrawing the First and Second Counts of 
the declaration had been filed within the time so agreed 
upon. 

The stipulated and agreed facts in respect thereof 
are as follows: 

“5. That subsequent to the filing of the motion 
of defendant Bertrand R. Acker to dismiss action 
herein, and subsequent to the argument of counsel 
thereon and the taking of said motion under ad¬ 
visement by Mr. Justice Bailey herein, Minor 
Hudson, Esq., of counsel for defendant Bertrand 
R. Acker, personally appeared before Mr. Justice 
Bailey on the 22nd day of November, 1938, in re¬ 
spect of said motion, and he then informed the 
Court, and stipulated and agreed, that counsel for 
said defendant had orally extended time to coun¬ 
sel for plaintiff to plead herein as it might be ad¬ 
vised; and further, that said praecipe of April 29, 
1938, had been filed within the time so agreed 
upon; that counsel for defendants had been noti¬ 
fied in writing of the filing of said praecipe, and 
had been served with a copy thereof, by letter as 
follows: 

“ ‘May 3, 1938 

‘Minor Hudson, Esq. 

1343 H Street, N. W. 

Washington, D. C. 

‘Re: H. Herfurth, Jr., Inc. v. Bertrand R. Acker, 
et al. 

‘Dear Mr. Hudson: 

‘Inclosed herewith please find copy of a prae¬ 
cipe which was heretofore filed in the District 
Court of the United States for the District of Co¬ 
lumbia, entering the first and second counts of 
the declaration filed in the above-captioned case 
‘ “Withdrawn” ’. The state of the record is now 
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such that the defendant should plead further 
therein as they may be advised. 

‘Very truly yours, 

(Sgnd.) LEONARD J. GANSE 

‘LJG :dms 

Enclosure ’ 

“And Minor Hudson, Esq., further stipulated 
and agreed that counsel for defendant Bertrand 
R. Acker made no point on said motion to dismiss 
action that plaintiff had not filed praecipe or 
pleaded within the time theretofore orally agreed 
upon. 

“That the order of Mr. Justice Bailey, of De¬ 
cember 13, 1938, overruling said motion to dismiss 
action, was entered upon consideration of said 
statement and stipulation and agreement of Minor 
Hudson, Esq.” (R. 19-20). 

In the case at bar, counsel for Bertrand R. Acker 
had expressly granted extensions of time for plaintiff 
to plead. We submit that dismissal or discontinuance 
did not occur (and should not be granted) where the 
delay was acquiesced in by the defendant. Meloy v. 
Keenan, 17 App. D. C. 235. Compare Overholt v. 
Matthews, 48 App. D. C. 482. No steps were taken by 
defendant Bertrand R. Acker to enforce a default, if 
one occurred, until after the plaintiff had amended its 
declaration. It was thereafter too late to object. Ban- 
ville v. Sullivan, 11 App. D. C. 23, 29, supra. The stip¬ 
ulation of counsel for defendant Bertrand R. Acker is 
binding upon him. Larkin v. Shasta County Super . Ct., 
171 Cal. 719, 722, 154 Pac. 841, Ann. Cas. 1917-D 670. 
To hold that a discontinuance occurred herein, would 
be to permit defendant to avoid his stipulations for ex¬ 
tensions of time and obtain unfair advantage by his 
disregard thereof. Cf. Powell v. Jopling, 47 N. C. 400. 
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IV. 

The Action of the Court Below was Within Its 
Discretion, and is not Reviewable on Appeal. 

It will be noticed that all the proceedings came be¬ 
fore Mr. Justice Bailey in the court below. He heard 
the oral arguments on the motions to strike (at wdiich 
counsel for defendant Bertrand R. Acker were not 
present—R. 18), and made his rulings thereon. (R. 
12). The time and mode of amendment thereunder 
were within his discretion and control. The amend¬ 
ment, by withdrawing the First and Second Counts of 
the declaration, met the ruling of the court below as 
to misjoinder of parties defendant. Compare Hughes 
v. Moore, 7 Cranch. 176, 3 L. ed. 307. We submit that 
such mode of amendment was in conformity with the 
usual practice in the court below, which does not re¬ 
quire useless retyping and refiling of pleadings (with 
unnecessary burdening of the record), and which sanc¬ 
tions interlineation or delineation of words, lines, 
paragraphs, or even whole counts of a declaration. 
Counsel for appellant has referred this court to no 
case which holds that the amendment made herein was 
ineffectual or improper. 

The right of defendant Bertrand R. Acker to a dis¬ 
missal on his motion (R. 13) was not absolute. {Vide, 
Argument I, supra.) The mode of amendment, and 
the question of discontinuance was within the discre¬ 
tion of the Motions Justice. Chunn v. City & Subur¬ 
ban Railway, 23 App. D. C. 551, 562 (rev. on other 
grounds 207 U. S. 302, 2S S. Ct. 63, 63 L. ed. 52); Ger¬ 
man Evangelical Society v. Prospect Hill Cemetery, 
2 App. D. C. 310, 315. 
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The ruling of the Justice below in overruling the 
motion of defendant Acker to dismiss (and the motion 
to rehear) establishes beyond any question that with¬ 
drawal of the First and Second Counts of the declara¬ 
tion complied with the order of the court on the mo¬ 
tions to strike. His action is not reviewable on this 
appeal since no abuse of discretion is even suggested. 
Cliunn v. City & Suburban Railway, supra; German 
Evangelical Society v. Prospect Hill Cemetery, supra. 


CONCLUSION. 

We respectfully submit that there is no basis in fact 
or in legal principle for the special appeal taken by 
defendant Bertrand R. Acker herein. 

Respectfully submitted, 

LEONARD J. GANSE, 
CARL F. BAUERSFELD, 
Attorneys for Appellee. 
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